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许可费率的三个主要因素，结合华为诉 IDC 案件对 FRAND 原则的内涵进行






现行 FRAND 原则内涵缺失的情况下，结合国内 新案例对比中美法院裁判
的差异，创造性地归纳出 FRAND 原则的具体内涵；（三）在现有法律体系下，

















The case of Huawei Inc. v. IDC Inc. and Qualcomm Monopoly triggered the 
interest of the blowout discussion on Standard Essential Patent licensing fee and 
monopoly caused by the abuse of patent right. While the patent war among 
mobile phone manufacturers or Internet Corps, like Apple, Samsung, Microsoft 
and Motorola, blossoming everywhere in the world. FRAND terms are applied in 
the standard setting process and patent licensing for most of the Standard Setting 
Organizations (SSOs). However，the regulations on FRAND terms from SSOs are 
fuzzy and hollow, and there is no explicit explanation, even without any 
guidelines, no unanimous conclusion can be drawn by the academic world on this 
issue. Deficiency of the connotation of FRAND terms makes the court lack of 
clear guidelines. Therefore, clearing the FRAND terms and analyzing its 
application conditions, and providing a set of operational norms are the effective 
ways to solve the problems of the current application of the FRAND terms  
This paper is divided into four chapters in addition to the preface, the 
contents are as follows: the first chapter discusses the basic concepts of FRAND 
terms involved in patent licensing, and the legal basis plus the principle of 
balance interests of FRAND terms in patent licensing application process. The 
second chapter is about the latest IPR Policy on FRAND principle of the SSOs, 
then developing insights into three classic cases of SEP licensing fee disputes on 
how USA court apply FRAND terms in the disputes; The third chapter makes an 
analysis on connotation of FRAND terms, the injunctive relief system and the 
antitrust problem in the dispute of patent license on the basis of comparative 
analysis and empirical analysis on the case of Huawei Inc. v. IDC Inc. and 
Qualcomm Monopoly. The last chapter is a return to China’s actual situation, 
providing countermeasures and suggestions for China to provide appropriate and 
effective legal protection to FRAND Terms in Patent Licensing of IPR based on 
the discussion above.  















forward by USA court in the dispute of patent license fee when apply the 
FRAND terms by empirical analysis, and summing up the terms of patent 
licensing rate; (b) in the absence of the connotation of FRAND terms, comparing 
the differences of attitude between China and American court with latest 
domestic cases, creatively summing up the specific connotation of FRAND terms; 
(c) analyzed legal consequences of the violation of FRAND terms in theory. 
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知识产权专利许可中的 FRAND 原则研究 
 2 
探讨，对 FRAND 原则适用中所遇到的难点问题结合美国 新的典型司法判
例中所适用 FRAND 原则的经验进行详细分析， 后为我国完善 FRAND 原
则制度构建提出建议。 
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第一节 FRAND 原则的法理基础  
一、  相关概念的界定  
要理解什么是标准必要专利，首先需要了解何为标准以及何为技术标准。 


















































标准时都釆纳了 FRAND 许可原则。 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
① ITU-T/ITU-R/ISO/IEC 共同专利政策的实施指南.Guidelines for Implementation of the Common Patent Policy 
for ITU-T/ITU-R/ISO/IEC[EB/OL]. 
http://www.itu.int/dms_pub/itu-t/oth/04/04/T04040000010003PDFE.pdf, 2015-1-20.	  
② 一般欧洲地区称为 FRAND 原则，美国称为 RAND 原则，实际上二者指代同一概念，为表述统一，本文
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